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BRIEF OF APPELLEE , SINGING RIVER HEALTH SYSTEM
COMES NOW, the Appellee, Singing River Health Systen the above styled and
numbered cause, by and through attorneys of reDoghn & Wilkinson, PLLC, and files this brief,
to show as follows:
I. STATEMENT OF THE ISSUES
1. Did the Circuit Court of Jackson County, Misgpgsicommit reversible error in allowing
Defense Expert, Dr. Jim Corder to testify regarding standard of care applicable to
removal of a central line?
2. Did the Circuit Court commit reversible errordenying Plaintiff's Motion for Partial
Summary Judgement?
3. Did the Circuit Court hold Plaintiffs to an imyer burden of proof by stating in the
Findings of Fact and Conclusions of Law, that “Ne gosition of a patient during central
line removal was soverwhelminglyequired, that there truly was no uniformity tivatuld

equate to a standard of care to be followed byesti@mphasis added)?

4. Did the evidence at trial support the Circuit @surindings of Fact and Conclusions of
Law?
5. Were various rulings made by the Circuit Counotighout the course of litigation

erroneous? If erroneous, did such rulings cunudbtiamount to denial of a fair trial?
. STATEMENT OF THE CASE
On or about February 23, 2012, Plaintiff, Della $alivarrived at Ocean Springs Hospital,
a facility owned and operated by Defendant, Singlivgr Health System, with a complicated case

of acute cholecystitis (inflamation and/or irritati of the gallbladder).T.T. page 399, line 19



through page 400, line 11 Based on her presentation, Dr. Edward Dvorak, @rgéisurgeon,
determined that the best course of action wasnove Plaintiff's gallbladderld. In anticipation

of a lengthy postoperative stay, Dr. Dvorak ordéhedia central line be placed in the Plaiatiff.T.
page 401, line 22 through page 402, line Jhe line was placed by Dr. Paul Harris, an
anesthesiologist, who indicated in medical chartirag the line was placed in the external jugular
vein. T.T. page 119, line 17 through page 120, line 5.

After surgery, Plaintiff was monitored and treatedil February 29, 2012 when Dr. Dvorak
intended for her to be discharged, and to thatfentier central line to be removed.T. page 402,
lines 4-24.During the relevant time period, Chequita Stegls employed by Singing River Health
System as a registered nurdeT. page 305, lines 22-20n the date in question, she was tasked
with caring for the Plaintiff, and had cared for ba previous days during that same hospital stay.
T.T. page 309, lines 4-3n the days leading up to the incident, Plaintifbrmed nurse Steele that
she could not breathe when laying flat.T. page 31dines 9-15. Indeed, Plaintiff had a variety
of medical complications and comorbidities whiahthe opinion of Plaintiffs’ own expert, can
affect the ability of a patient to be placed inta®r positions. T.T. page 247, lines 12-16-or
instance, at the time of the incident, Plaintififsred from chronic obstructive pulmonary disease
(COPD), had a partially collapsed lung (which haokrsgned between February 23, 2012 and

February 29, 2012), and required tank oxygem.. page 246, lines 22-2&dT.T. page 360, lines

1

For purposes of this Brief, the following abbreigas will be utilized: C.R. (Clerk’s Record), T.{T.rial Transcript),
and R.E. (Record Excerpt).

2

The term “central line” is used to describe a @@ntenous access device (“CVAD") through which tteehre providers
can provide, among other things, medicines, fluaais] blood products.

2



21-29.Additionally, prior to the line removal, Plaintifftotal lung capacity was approximately 43%
of predicted capacity, and her lung ventilatoryflate was 17% of predicted valueT. page 362,
lines 6-23.

On February 29, 2012, but prior to line removalseuSteele repositioned Plaintiff in the
recliner, so that she laid at an angle of less @tadegreesT.T. page 310, lines 20-2Later that
day, Plaintiff remained in the recliner at an argjless than 90 degrees.T. page 311, lines 8-12.

In fact, approximately five minutes prior to thentral line removal, nurse Steele charted that
Plaintiff remained in the reclined positiofi.T. page 311, lines 10-1®lurse Steele testified that
Plaintiff was positioned with her upper body appmuately 30 to 45 degrees above supinben
she eventually removed the central liffeT. page 315, lines 2-7

Prior to removing the line, nurse Steele informked@iff she would be removing her central
line.T.T. page 149, line 29 through page 150, lin&lQrse Steele then removed the dressing which
covered the insertion site, cut the sutures holthiadine in place, instructed Plaintiff to takdeep
breath, hold it, and bear dofympplied pressure to the insertion site with gaard removed the
central line. T.T. page 306, lines 10-2aAnd T.T. pge 311, line 26 through page 312, line 20.
Plaintiff's daughter (the only other individual pent when the line was removed) conceded that
nurse Steele followed this proceduiieT. page 166, line 26 through page 168, line 14.

After removing the central line, nurse Steele Ipeéssure on the exit site for approximately

one (1) minute.T.T. page 313, lines 2-8After one minute had elapsed, Plaintiff suffesedne

3
As will be addressed further herein, “supine” imdés lying flat on one’s back, facing upward.
4

This will later be referred to as the “Valsalva’meaver, which is utilized to create venous compoesand intrathoracic
pressure.



event, which manifested itself in the form of agjht glare, followed by labored breathing.T.
page 312, line 14 through page 313, linéShe then became unresponsiVel. page 311, line 26
through page 312, line 2Nurse Steele attempted to summon nursing assistanagercom, but
was unsuccessfull.T. page 313, lines 9-22After another minute passed, nurse Steele wasdor
to leave the room and seek the help of the Rapspétese teamT.T. page 313, lines 18-2&fter
emergent treatment was rendered in Plaintiff's rogime was taken to the ICU for further carerl.
page 156, lines 5-1Fventually she was moved to a regular inpateotrand was discharged on
March 19, 2012T.T. page 156, lines 18-24.

It is uncontested that Plaintiff experienced sowemeduring her stay on February 29, 2012
It is similarly undisputed that Plaintiff sufferedme neurological insult as a result of the event.
Given the nature of the immediate appeal, the éxfethe injuries is not at issue. However, as the
cause of Plaintiff's injury is contested, some nmmntof her symptomology and the medical
impressions surrounding her treatment is necesga'zonceded by Plaintiffs’ expert, at the time
of admission, Plaintiff was at high risk for a &0 T.T. page 96, lines 9-15pecifically, Plaintiff
had high blood pressure, was a heavy smoker, sdffeom diabetes, had high cholesterol, led a
sedentary lifestyle, suffered from chronic obsimgcpulmonary disease (COPD), and had arterial
circulation problemsT.T. page 96, lines 13-28age 99, line 28 through page 100, lin@ddpage
102, lines 2-7.Prior to the incident, Plaintiff suffered from sificant plaque blockage of several

major arteries, including 50% blockage of the rigtrtonary artery, and 100% occlusion of the left

5

The etiology of the event however, is a hotly cetgéd issue. Plaintiffs contend Mrs. Sumrall exgraed an air

embolism, and Defendant maintains she suffered &stnoke, or some cardiac eveihese positions will be briefed
in full below.



coronary arteryT.T. page 98, lines 4-2& carotid ultrasound revealed that she also sudfermam
severe carotid stenosis, demonstrating approxign@@ occlusion.T.T. page 101, lines 3-12.
Additionally, she had previously suffered a he#&tidck and had undergone bypass surg@ty..
page 96, lines 24-28.

Plaintiff's symptoms following the event were indiive of a stroke, such as facial drooping
and one-sided weaknesE.T. page 105, lines 3-13.T. page 271, line 25 through page 272, line
3. There was no diagnostic evidence (i.e. radiogecapdboratory-based, or otherwise) indicating
Plaintiff suffered from an air embolismI.T. page 374, lines 6-8Based on the comorbidities
existing at the time of the incident, in additiorthe resulting symptoms, even Plaintiffs’ expeasw
forced to admit that stroke was within the diffarairdiagnosis for Mrs. Sumrall..T. page 94, lines
22-23. Dr. Edward Dvorak testified to his belief that RL#f did not suffer from an air embolism;
rather, he believed she experienced a stroke desuzhrdiac arrest..T. page 405, line 12 through
page 407, line 1Similarly, Dr. John Weldon charted his belieftthlae had suffered a strokBee
Plaintiff’s Trial Exhibits 1and 2 Bates number “OS 0256". Finally, during the rseuof her
treatment, Plaintiff was administered an IntergiBoary Patient Plan of Care for Stroke, and her
discharge instructions state, “[y]Jou have had@kstt. See Plaintiff’'s Trial Exhibit 1 and, Bates
numbers “OS 1862-1863” and “OS 1246".

[ll. COURSE OF PROCEEDINGS IN THE LOWER COURT
On or about May 18, 2012, a Complaint was filedraggdSinging River Hospital Systems”

and “Ocean Springs Hospital”, alleging medical medfice in relation to removal of Plaintiff's



central line as described abo@R. 24-27.0n June 22, 2012, Singing River Health SyStdihed
its Answer and Affirmative Defense<C.R. 29-37. Plaintiffs then unilaterally filed a notice of
deposition for nurse Chequita Steele which becémetibject of Defendant’s Motion to Quash.
C.R. 45-57 Plaintiffs responded and a joint teleconferencé wie trial court was held, the result
of which was an Order denying the relief requegiglaintiffs. C.R. 73. Plaintiffs then filed a
motion to compel and for other relief on July 1912, seeking costs and attorneys fees associated
with his preparation for the cancelled depositibnuwse SteeleC.R. 78-79.Defendant responded
on September 14, 2012, and the trial court refutgemivard attorneys fees relating to counsel’s
preparation C.R. 294. In doing so, the court noted that Plaintiffs’ ceaeh“would have had to
prepare for the deposition regardless of whatitlatas taken ... [which ultimately] occurred about
two weeks later”.ld. As referenced in that Order, the deposition of @@teele was indeed taken
in this matter, as were the depositions of Dr. Jéfeldon, Plaintiffs Roy and Della Sumrall,
Plaintiffs’ daughters (Nina Sumrall and Tina Danlend Plaintiffs’ expert witnesses (Dr. James
Martin, Dr. Lidgia Vives, and Crystal Keller, R.N.I).

Plaintiffs attempted to depose Dr. Edward Dvorak,vieere unwilling to pay for his time;
this issue was the subject of an interlocutory appehich was ultimately dismissed at Plaintiffs’
behest C.R. 567 In any event, Plaintiffs were not deprived of Dvorak’s testimony, as he was

called as a witness at trial.

6

Singing River Health System noted in the Answet ithaas incorrectly named as Singing River HodStgstems and
Ocean Springs Hospital.

7

Plaintiffs suggest that the trial court erred riiling relating to Dr. Dvorak’s deposition, theanfesses that “Plaintiffs
do not appeal the ruling as to Dr. Dvorak.” luiglear what Plaintiff's motive is in this regard.

6



After much discussion about the proper partiestigation, on or about March 1, 2013,
Plaintiff filed a Motion to Substitute Correct Narmarsuant to Rule 9(h)C.R. 322. The motion
sought to replace Defendant “Singing River Hosi8tatems” with “Singing River Health System”,
but failed to request dismissal of “Ocean Springsital” from the suit.ld. Defendant filed a
response to this motion, and in the alternativeyeddo dismiss “Ocean Springs Hospital” as a
defendant, as it is not a proper legal ent®/R. 433-436.In support of this motion, Defendant
attached Singing River Health System Bylaws, Cpordence from the Jackson County Board of
Supervisors, an Independent Auditing Report, Cpoedence from the Internal Revenue Service,
and documentation from the United States Departofddealth, Education, and Welfare, each of
which demonstrates that Singing River Health Sysf{dm proper party to this action) is a
governmental entity comprised of two divisions:gsng River Hospital, located in Pascagoula, MS,
and Ocean Springs Hospital, located in Ocean Sprv&. Id. On August 6, 2013, the trial court
granted Plaintiffs’ Motion to Substitute, and Defant’'s Motion to Dismiss “Ocean Springs
Hospital.” C.R. 784.

On October 18, 2013, Defendant filed a Second Amerdksignation of expert.R.
1280-1282.The designation identified Dr. James Corder msthesiologist and internal medicine
physician (internist), to testify regarding the gable standard of care, that no breach of any
standard occurred, and to lack of causatioinHe was also designated to counter the standard of
care and causation opinions of Plaintiffs’ expadsset forth in their respective depositioig.
Despite these designations, Plaintiffs neglectedefmose Dr. Corder. Instead, Plaintiffs filed a
motion to exclude Dr. Corder’'s standard of carenigpis, and a motion for partial summary

judgment regarding standard of ca@&R. 800-872 Defendant responded to the motions, and filed



its own Motion for Summary Judgment, based on thengse that Plaintiffs, and their experts had
presented multiple and conflicting theories ofdpelicable standard of carg73-878.Defendant
argued that Plaintiffs’ presentation of conflictisgndards of care for patient positioning during
central line removal demonstrated the absencey$ach standardld. The Court denied both
parties’ motions for summary judgment, and denikdnBffs’ motion to exclude Dr. Corder’s
opinions. C.R. 1305-1306.

Trial began on December 9, 2013 and concluded arerideer 11, 2013.C.R. 1330
Plaintiffs first called Dr. Lidgia Vives who tesgefl regarding causation and standard of care (over
objection by Defendant)l.T. pages 19-1355he then called Nina Musgrove (Plaintiffs’ daeght
Tina Danley (Plaintiffs’ daughter), Jenna Blained@f Defendant’s registered nurse employees),
Crystal Keller, R.N. (Plaintiffs’ standard of cangpert), and Roy Sumrall (co-Plaintiff and husband
of Mrs. Sumrall). T.T. pages 149-294Plaintiffs also provided the Court with the dapos
transcripts of the Plaintiff, Della Sumrall, Drndas Matrtin (a treating physician), Dr. John Weldon
(atreating physician), and nurse Chequita Stdsdenfedical provider that removed the central line)
See Plaintiffs'Trial Exhibits 4, 5, 6, and Bfter the Court denied Defendant’s motion for dissal
under Rule 52, the court entertained the testimaingurse Chequita Steele, Dr. Jim Corder
(Defendant’s expert on standard of care, breachcamsation), and Dr. Edward Dvorak (the general
surgeon that removed Plaintiff's gallbladder).T. 302-415.

At the close of evidence, the trial court reqge@shat each party submit proposed Findings
of Fact and Conclusions of Law..T. page 418, lines 17-2%After consideration of each party’s
proposal, on or about April 4, 2014, the Court erdets own Findings of Fact and Conclusions of

Law, followed promptly by a Final JudgmerR.E. 1-6 C.R. 1330.0n May 16, 2014, Plaintiffs



filed a Motion to Alter/Amend Findings of Fact aBdnclusions of Law or Alternatively for New
Trial. C.R. 1331-1335Defendant responded on May 27, 2014, and amgyament ensuedC.R.
1336-1351.0n July 18, 2014, the trial court denied Plaistifnotion, and the immediate appeal
was filed. C.R.1352
IV. SUMMARY OF THE ARGUMENT
A. Dr. Corder Was Properly Designated to Testify Rgarding Standard of Care,
and Was Qualified, Tendered, and Accepted as an Egpg Familiar With
the Standard of Care Applicable to Removal of Centil Lines
First, Plaintiffs have appealed the trial courésidion allowing Dr. Jim Corder to testify
regarding the standard of care (or lack thereqgb)iegble to removal of a central line. In short,

Plaintiffs assert the trial court erred in the daling ways:

A. Allowing Dr. Corder to testify at trial regardirggjandard of care when he “was not
designated, not qualified, and not tendered assanuexpert”.

B. Allowing Dr. Corder to offer standard of caretbegny not included in his expert
designation.

See Appellant’s Brief Contrary to Plaintiff's assertions, Dr. Cordeasmlesignated to testify
regarding nurse Steele’s actions, and that suaimaadid not deviate from the applicable standard
of care. R.E. 7-10 Additionally, Dr. Corder was qualified, tenderesid accepted as an expert in
the fields of anesthesiology and internal medicihd.. page 346, line 26 through page 347, line 6
During qualification, Dr. Corder testified that hees an anesthesiologist and internist, was very
familiar with vascular access, has placed over tboesand central lines, and had experience
removing central linesT.T. page 341, lines 19-28ndpage 342, lines 4-16Finally, Dr. Corder
testified he was familiar with the standard of dareemoval of central linesI.T. page 342, lines

17-22, and346, lines 4-9. Counsel for Plaintiff did not question Dr. Cordegarding his



gualifications.T.T. page 346, line 26 through page 347, liné6 such, the opinions of Dr. Corder
were disclosed in expert designations, and he vageefy qualified, tendered, and accepted by the
court as an expert familiar with the standard o egoplicable to removal of central lines. Fosthe
reasons, the trial court’s ruling on this issue nlgsaffirmed.

B. The Trial Court’s Denial of Plaintiffs’ Motion f or Partial Summary Judgment
on Standard of Care Was Proper as Plaintiffs Failedo Meet Their Burden

Next, Plaintiffs urge this Court to reverse the édowourt’s decision denying Plaintiffs’
Motion for Partial Summary Judgmei@ee Appellants’ Brief at p. 2Plaintiffs’ Motion for Partial
Summary Judgment sought judicial establishmentehursing standard of car€.R. 834-872.
The Motion asserted there was but one, “undispattettiard of care”, which had been “set forth by
Plaintiffs’ experts via sworn answers to interragegs, in sworn depositions, and in very precise
language by applicable medical literaturel” However, as borne out by Defendant’s response,
Plaintiffs did not meet the heavy burden requicgdtimmary judgmentC.R. 1099-1149nstead,
the allegations in the Complaint, the medical ditere provided by Plaintiffs, sworn discovery
responses provided by Plaintiffs, Plaintiffs’ expgsignations, and sworn testimony of Plaintiffs’
experts, provided distinct acdntradictorypronouncements of the alleged standard of ddreAs
such, the Plaintiffs failed to provide evidenceisidnt to meet their burden of proof for summary
judgment.

C. The Trial Court Did Not Hold Plaintiffs
to Any Burden Beyond Preponderance of the Evidence

Plaintiffs’ third attempted assignment of errondees on the word, “overwhelmingly”, which
was used in the trial court’s Findings of Fact @oedclusions of Law. Specifically, the Court stated

“[n]o one position of a patient during central Ineenoval was soverwhelminglyequired, that there

10



truly was no uniformity that would equate to a stamal of care to be followed by nurses” (emphasis
added).R.E. 1-6.Plaintiffs unabashedly twist this phrase into sguorted attempt by the trial
court to hold them to a higher burden of proof ttteat which the law requiresSee Appellants’
Brief at p. 25. Clearly, the trial court was referring to theigions on patient positioning utilized
in the medical field during central line removal pgposed to Plaintiffs’ burden of proof. Therefor
Plaintiffs’ argument on this issue is without merit

D. The Trial Court’s Findings of Fact and Conclusims of Law
Are Supported by Substantial Evidence Presented dtrial

Plaintiffs also challenge the court’s Findings aEFand Conclusions of Law, claiming they
are against the overwhelming weight of the evidenBee Appellants’ Brief at p. 2&pecifically,
Plaintiffs question the sufficiency of the evidemecethe standard of care, whether Plaintiff could
tolerate the Trendelenberg position at the timMimefremoval (i.e. purported breach), and causation
(air embolism vs. stroke or some other cardiac gvdd. As will be demonstrated below, the
testimony of Dr. Corder, the medical literatureegatl into evidence, and even the testimony of
Plaintiffs’ experts establish there is no natiost@ndard of care for patient positioning during
removal of a central line. There is also creddnéd sufficient evidence that Plaintiff could not
tolerate the Trendelenberg position on the dayueston. And finally, the record is rife with
evidence that Plaintiff suffered a stroke or sotheiocardiac event responsible for her neurological
injury, as opposed to an air embolism. It is int@or to note that the trial court found in favor of
Defendant on the issues of standard of care, braadcausation. As such, should this Court find
error with the trial court’s ruling in any one wrd respects, the remaining finding(s) and/or ryshg

would require affirmance of the lower court’s uléite decision.

11



E. No Rulings Adverse to Plaintiffs Were Erroneou®r Reversible
Finally, Plaintiffs quarrel with “cumulative” adve® rulings made by the trial court over the
course of two yearsSee Appellants’ Briefin large part, this portion of Plaintiffs’ argemt serves
as a review of errors claimed above (i.e. the ¢oalt allowing into evidence Dr. Corder’s opinions
on standard of care, the denial of Plaintiffs’ Metifor Partial Summary Judgment, and the trial
court’s ultimate holding in the Findings of Factlabonclusions of Law). Additional charges of

error are as follows:

1. The trial court’s “refus|al] to enforce [a] dudgrved subpoena” on nurse Steele;
2. The trial court’s requirement that Dr. Dvorakdoenpensated for his deposition time;
3. The trial court’s refusal to award attorney'ssféar time expended by Plaintiffs’ counsel in

preparation for the deposition of nurse Steele; and
4, Dismissal of Ocean Springs Hospital as a Defendan
See Appellants’ BriefPlaintiffs fail to note several factual and legakes for the above rulings.
For instance, the “duly served subpoena” was stitgecMotion to Quash at the time of deposition.
C.R. 45-57.Additionally, the issue of payment for Dr. Dvoiekime prompted Plaintiffs to file an
Interlocutory Appeal, an appeal that was volungadismissed. In any event, Plaintiffs can claim
no harm from the Dvorak ruling, as he ultimatebtifeed at trial. Next, while the trial court dexli
Plaintiffs’ motion for attorney fees relating topisition preparation, the Order denying same notes
that counsel for Plaintiffs “would have had to @epfor the deposition regardless of what date it
was taken ... [which ultimately] occurred about tmeeks later” C.R. 294 Finally, Defendant filed
a Motion to Dismiss Ocean Springs as a Defendathisraction, and provided numerous items of

evidence in support of its contention that the prggarty at issue is Singing River Health System.
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As such, what Plaintiffs perceive as “cumulative'baeous and adverse rulings, actually amounts
to well-reasoned and proper determinations. Maed®laintiffs have failed to demonstrate how
any above ruling, even if erroneous, resulted iardair trial. Therefore, Plaintiffs’ appeal okite
rulings must be dismissed.
V. ARGUMENT
A. Standard of Review

Plaintiffs are appealing the admission of certaipegt opinions.See Appellant’s Brief at
p. 18 “A trial court’s admission or exclusion of expéestimony is reviewed for abuse of
discretion.”Miss. Transp. Comm’n v. McLemo863 So.2d 31 (Miss. 2003). Such a decision “will
stand unless the reviewing court concludes thatidogsion was arbitrary and clearly erroneous,
amounting to an abuse of discretiokVorthy v. McNaiy 37 So0.3d 609, 614 (Miss. 2010). See also
Hubbard v. Wansle¥®54 So.2d 951 (Miss. 2007) aRdlmer v. Biloxi Reg’l Med. Ctr564 So.2d
1346 (Miss. 1990)). So too is the standard ofwvor Plaintiffs’ allegation of “cumulative errdrs
in evidentiary mattersWhitten v. Cox799 So.2d 1, 13 (Miss. 2000). Additionally, thep&llate
Courts in Mississippi have specifically acknowleddgleat “in a bench trial, the trial judge enjoys
great discretion with respect to the admissionwdlence”, such as expert testimonielta
Regional Med. Center v. Tay|dt12 So0.3d 11 (2012).

Plaintiffs also challenge the trial court’s dewigbartial summary judgmengee Appellant’s
Brief at p. 22. As the Supreme Court of Mississippi has statedwnerous occasions:

The standard of review employed by this Court irttena regarding summary

judgment is well-settled. Our appellate standarddviewing the grant or denial of

summary judgment is the same standard as thag¢ afiéhcourt under Rule 56(c) of

the Mississippi Rules of Civil Procedure. This Gamploys ale novestandard of
review of a lower court's grant or denial of sumynadgment and examines all the
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evidentiary matters before it-admissions in plegsiranswers to interrogatories,
depositions, affidavits, etc. The evidence mustié&ed in the light most favorable
to the party against whom the motion has been nifdae.this view, there is no
genuine issue of material fact and, the movingyparentitled to judgment as a
matter of law, summary judgment should forthwith dtered in his favor.
Otherwise, the motion should be denied. ... Intamidithe burden of demonstrating
that no genuine issue of fact exists is on the ngpparty. That is, the non-movant
should be given the benefit of the dowdtCullough v. Coak679 So.2d 627, 630
(Miss.1996) (quotingvlantachie Natural Gas Dist. v. Mississippi Vallegs3Co,
594 S0.2d 1170, 1172 (Miss.199)ark v. Moore Mem'l United Methodist Church
538 So.2d 760, 762 (Miss.1989)).

Leslie v. City of Biloxi758 So. 2d 430, 431-432 (Miss. 2000).

The immediate appeal also concerns the proper bufdaoof applied by the trial court to

the facts at issueSee Appellants’ Brief at p. 25T'his necessarily raises a question of law. In

Mississippi, questions of law are reviewslnovo Estate of Finley v. Finleyd7 So.3d 687, 689

(Miss.App. 2010).

The Plaintiffs additionally challenge the weightloé evidence supporting the trial court’s

Findings of Facts and Conclusions of Lé&yee Appellants’ Brief at p. 28he Mississippi Supreme

Court has stated:

This Court's standard of review of a judgment fibench trial is well settled. “A
circuit court judge sitting without a jury is acded the same deference with regard
to his findings as a chancellor,” and his findilage safe on appeal where they are
supported by substantial, credible, and reasorafidencePuckett v. Stuckeg33
S0.2d 978, 982 (Miss.199Fweet Home Water & Sewer Ass'n v. Lexington Estates
Ltd., 613 So.2d 864, 872 (Miss.1998)lied Steel Corp. v. Coopef07 So.2d 113,
119 (Miss.1992). This Court will not disturb thdiselings unless they are manifestly
wrong, clearly erroneous or an erroneous legatisia@was appliedell v. City of

Bay St. Louis467 So.2d 657, 661 (Miss.1985).

City of Jackson v. Peryy64 So. 2d 373, 376 (Miss. 2000).
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B. Dr. Jim Corder and His Opinions Regarding Standad of Care
1. Dr. Corder Was Sufficiently Designated to Testif Regarding Standard of Care

Plaintiffs claim Dr. Corder’'s expert designationsaasufficient to permit him to testify
regarding the applicable standard of care for rexhoicentral linesSee Appellants’ Brief at p. 18.
As such, Plaintiffs assert the Motion to ExcludeCuorder’s standard of care opinions should have
been grantedid.

“Mississippi Rule of Civil Procedure 26(b)(4) rerps a party to identify each person whom
they expect to call as an expert witness at arad, to state the subject matter and substanceiof th
testimony, as well as a summary of the basis fdn eginion.” Warren v. Sandoz Pharmaceuticals
Corp.,, 783 So.2d 734, 742 (Miss. App. 2000); Miss. Ri.. ®. 26(b)(4).Contrary to Plaintiffs’
assertions, Defendant’s Second Amended DesignatiBrperts alerts Plaintiffs that Dr. Corder
will testify as to the alleged actions taken byseusteele, and that such actions did not deviate fr
any standard of cardR.E. 1-6. Specifically, the Designation states:

Mrs. Sumrall was admitted to Singing River Healyist8m on February 23, 2012

with complaints of abdominal pain, nausea, andldéa. She was diagnosed with

cholecystitis, dehydration, leukocytosis, and hyigemia. During her time at the

hospital, a cholecystectomy was performed, anaiiadine was inserted. She was
properly treated for post-operative purposes efiruary 29, 2012, when she was
deemed ready for discharge.

Nurse Chequita Steele was preparing Mrs. Sumnatliszcharge, and in doing so,

removed Plaintiff's central line. Plaintiff expeniced difficulty breathing when

placed in the supine position, and as shltlrse Steele reclined Mrs. Sumrall in

a chair as much as she could tolerate prior to renval of the central line. Nurse

Steele then removed Plaintiff's plastic dressinggut the sutures, instructed

Plaintiff to take a deep breath and bear down, remeed the line, placed gauze

dressing over the incision, and held pressure

Id. The designation further states the relevantrxyk opine that these actionditl not deviate
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from the standard of care” Id. Additionally, the designation indicates, “Dr. Cordell be offered
to contradict any opinions on standard of care @ncusation as stated in the depositions of
Plaintiffs’ experts, Dr. Lidgia Vives and Crystakehker, R.N.” R.E. 1-6. Finally, the expert
designation discloses the bases of Dr. Corderisiaps as follows:
Dr. Corder’s opinions are based upon his yearsxpémence and training as a
medical physician, the relevant medical literatinie,educational background, as
well as his review of the medical records, deposgiand pleadings filed in the

above referenced lawsuit.

Dr. Corder has also reviewed the depositions oVides and Nurse Keller, as well
as all medicals/documents produced through disgorehis case.

Id. The designation clearly sets out the premises fo€Drder’s opinions on standard of care (i.e.
nurse Steele’s actions prior to and during cehtralremoval).ld. It also unequivocally states Dr.
Corder’s opinion that such actions fall within #pplicable standard of care for removal of a entr
line. Id. This designation regarding standard of care sesisiny and all sufficiency requirements
imposed by Miss. R. Civ. P. 26, including, “the jggbmatter and substance of their testimony, as
well as a summary of the basis for each opinidarren 783 So.2d 734, 742 (Miss. App. 2000);
Miss. R. Civ. P. 26(b)(4)Given the above, Dr. Corder was properly design@atéektify regarding
standard of care in this matter, and the trial €®@uuling must be affirmed.

However, if this Court finds said expert desigmatiacking, Plaintiffs’ appeal fails
nonetheless or it is procedurally barred. In Misigipi, “if an answer to an interrogatory regarding
an expert witness who will testify at trial is desainsufficient by opposing counsel, some means
of notice of such insufficiency must be given te tipposing party in order to let them know that
additional information is desired.Warren 783 So.2d 734, 742 (Miss. App. 2000). “Therefore

under the Mississippi Rule of Civil Procedure whgrarty receives [what it believes is an] evasive
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or incomplete answer under Mississippi Rule of Itvocedure 26(b)(4)(A)(I) and 37, the burden
once again shifts to the party who has propoundsxbdery, and they are required to seek relief
from the court before sanctions can be imposedh si$ excluding the testimony altogethkt.
It is “imperative for [the party seeking expertdasure] to first seek relief from the trial coartd
have an order entered before seeking sanctiddsat 743. Plaintiff failed to take this imperative
action prior to seeking exclusion of Dr. Corderial. Therefore, even if the designation is lacki
Plaintiff did not take the requisite action to e this issue for appeal.
2. Dr. Corder Was Sufficiently Qualified as an Expg on Removal of Central Lines

Plaintiffs assert Dr. Corder was “tendered and ijgdl only as an anesthesiologist and
internist” See Appellants’ Brigpage 19. This much is true. However, Plainattemptto infer
from this fact that Dr. Corder is incapable of rerdg opinions on the applicable standard of care
for removal of central linedd. What Plaintiffs refuse to acknowledge is thattidine removal
is undertaken by more than one specialty or subizipe

In Mississippi, there is no requirement that aneexm a medical malpractice case be a
specialist in the same area as the doctor abounvwhe expert is testifyingdHubbard v. Wansley
954 So. 2d 951, 957 (Miss. 2007). A medical expedd only establish that he is sufficiently
familiar with the [practitioner’s] specialty in cgdto testify about the standard of care owedéo th
patient.ld. In this case, the question involves a proceduherdhan a specialty, however the same
principle applies.

At trial, Dr. Corder demonstrated he was, as adoartified anesthesiologist, familiar with
the proper procedure for central line removal.relevant part, during expert qualification, Dr.

Corder testified as follows:
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Can you give me the benefit of your educatiaining and experience?
Undergraduate was at Wayne State University itrdite Bachelor's Degree in
chemistry. Medical school was also at Wayne Staigersity. My post-graduate
training was a combined internal medicine, anegiloggy critical care
residency/fellowship at the University of Florida.

Are you Board Certified in any specialty?

Yes, sir; internal medical and anesthesiology.

Are you familiar with vascular access?

Yes, sir.

| assume as an anesthesiologist you do thisregudar basis?
Yes, sir, many, many times.

... Do you actually see patients [currently]?
All the time.

Dr. Corder, have you placed central lines bedorpatients?

Yes.

How many?

In excess of a thousand. |long ago lost count.

Is that something an anesthesiologist normalgs@do

Yesitis. ...

Have you ever removed central lines?

Yes, sir.

And we’ve heard the testimony about the Valsphegedure, and placing pressure,
and having them hold their breath and hold ithdd consistent with your education
and training?

For the most part. All of those are techniquesytimize removal of a central line.

... Are you familiar with the standard of candack of standard of care, with respect
to removal of a central line?
It's basically become obvious there is no natiat@ndard of care for positioning or
for removal of a central line.

T.T. page 340, line 16 through page 346, lineA8.such, while Dr. Corder was not offered as an
expert in the field of nursing, he undeniably destmated that he is sufficiently familiar with the
relevant procedure (removal of a central line)roheo to testify about the standard of care owed to

the patient.Hubbard 954 So. 2d 951, 957 (Miss. 2007).

Notably, prior to trial, Defendant attempted tolexe any opinions from Plaintiffs’ expert,
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Dr. Lidgia Vives (a neurologist) regarding standaf@¢are, because she was not familiar with the
standard of care applicable to nurses removingraelmes. C.R. 924-972. In other words,
Defendant made a similar argument to that beingdulry Plaintiff on appeal, but as to a different
physician. Id. Plaintiff filed a response, based in part, onligia Vives's testimony that “the
standard of care for nurses and physicians .hassame”. C.R. 1200-1229.She was asked
specifically about her lack of training in the @elf nursing, and whether that had any impact on he
standard of care opinions in this casg. She responded, “As a doctor, | can have an apioio
what should be done. And the nurses’ behaviorldhmhey science. We cannot have two ways of
doing the same thing.Id.

After citing this deposition testimony in the Respe to Defendant’s Motion to Exclude,
Plaintiffs briefed the trial court as follows:

[1]t is not a requirement that a proposed expei Bpecialist in a particular branch

of the medical profession as long as the expdanmsliar with the standards of the

specialty.Caldwell v. Warren2 So.3d 751 (Miss. Ct. App. 2009). The expersimu

be sufficiently familiar with the standard of cdnmg knowledge, skill, experience,

training or educationFigueroa v. Orleans42 So0.3d 49 (Miss. Ct. App. 2010).

We have no disagreement with these broad statewiecdsatrolling law but we find

it inexplicable that Defense counsel would thetesiogical conclusions such as

contending Dr. Vives is not qualified to testifymmursing standards. Dr. Vives quite

concisely testified she has installed and remowedhbers of central lines, that she

has worked beside and supervised nurses in progpegure to remove central lines,

that she is familiar with the applicable medictrature governing nurses in the

removal of central lines, and that the standard®nofral line removal are the same

for doctors and nurses.

Defense counsel urges the court to change existmtp require that a doctor go to
nursing school to testify as to a nursing standéichre. We think such a change

8

As will be discussed further herein, Dr. Vives i@-practicing, vascular neurologist retained layféffs in this matter
to provide standard of care and causation opinidn§.page 22, lines 19-29. She did not attend nurgsihgd, has
no training in the nursing field, and is not a reufteacher”. C.R. 924-972
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would be unwise and would ignore binding preced&eWest v. Sanders Clinic

for Women, P.A661 So.2d 714, 719 (Miss. 1995) (It is the scufphe witness’s

knowledge and not the artificial classification bie that should govern the

threshold question of admissibility.) Algeharr v. Anderson Infirmary Benevolent

Assoc,. 656 So.2d 790 (Miss. 1995) (General surgeon estifyit as to standard of

care of family doctor.)

C.R. 1200-1229Based on this testimony and argument, the Couredddefendant’s Motion to
Exclude Dr. Vives’s testimony on standard of caiow that Dr. Vives has testified at trial,
Plaintiffs apparently hold a different view of tlagv in Mississippi.

In any event, Dr. Corder was sufficiently desigdatetestify regarding standard of care in
this matter.R.E. 1-6 At trial, he was qualified, tendered and acceptedraexpert by the court as
both an anesthesiologist and interni$tT. page 346, line 26 though page 347, lineDairing
qualification, Dr. Corder expressed and demongtriaie familiarity with placement and removal
of central lines.T.T. page 340, line 16 through page 346, liné@rsuant to Mississippi law, this
familiarity allows him the ability to testify regding the standard of care applicable to removal of
central lines.Hubbard 954 So. 2d 951, 957 (Miss. 2007). The Courtndidabuse its discretion
in allowing Dr. Corder to testify regarding staralaf care, and as such the trial court’s ruling on

this matter must be affirmed.

C. Plaintiffs’ Motion for Partial Summary Judgment
on Standard of Care Was Properly Denied

Again, Plaintiff moved the trial court for partisummary judgment seeking judicial
determination of what they termed an “undisputaddard of care”C.R. 834-838 According to
that motion, the standard of care for removal oéiatral line requires the practitioner to “position
the patient with the catheter exit site at or betlogvlevel of the heart.td. Defendant responded,

and concurrently filed a Motion for Summary Judgmarging the Court to dismiss the case in its
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entirety, as Plaintiffs had failed to meet theirdan in providing evidence of a national standérd o
care. C.R. 873-878, 973-1098nd1099-1149.In its response to the Motion for Partial Summary
Judgment, Defendant incorporated by referencevtsMotion for Summary Judgment on the same
issue. C.R. 1099-1149.

Again, Defendant’s argument was that Plaintiffs feated to provide evidence of the
national standard of caréd. Rather than establishitige standard of care for patient positioning
during central line removal, Plaintiff had, at ttkemmary judgment stage, offered numerous

variations, including the following:

1. The standard of care requires a patient to l=g@lan the prone position (the Complaint).
R.E.. 11-14.
2. The standard of care requires a patient to bee@lan something other than the upright

position (Plaintiffs’ Response to Interrogatory 2BR.E. 15.

3. The standard of care requires a patient to lweg@len the Trendelenberg position; no other
position is acceptable (Plaintiffs’ Expert Desigoa) (Deposition Transcript of Lidgia
Vives, page 37, lines 5-20R.E. 16-27 and R.E. 28-29

4, The standard of care requires a patient to eg@la the Trendelenberg position, or if not
tolerated, the supine position, or if not toleratad lowest position tolerated by patient (i.e.
Fowler’s position) (Deposition Transcript of Cryidt@ller, page 44, lines 2-5R.E. 30-31.

5. The standard of care requires a patient to lmeglaith the central line insertion site below
the heart (See Plaintiffs’ Supplemental Discoveegponses)R.E. 32-33

Defendant even attached a diagram to its respdes&nstrating the conflicting standards Plaintiffs
had then proposed throughout the litigation (supgé&owler’s vs. prone vs. TrendelenbeRR)E.
34.

Defendant also provided medical literature, sometoth indicates patients may be placed

above supine, or even in the sitting position wbemtral lines are removed.E. 35-62.Indeed,
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some hospital policies and procedures did not regumy particular positioning whatsoever (London
Health Sciences Centre, Procedure for Removal nfr@lé/enous Catheters) (Hancock Medical
Center, Central Line Procedure$}.E. 57-62. Finally, Defendant also referred to its desigdate
experts who were expected to testify that nursel&sepositioning of Plaintiff in this matter dion
violate any standard of car€.R. 1099-1149.

Contrary to Plaintiffs’ assertion that Defendatiegbsolely on “argument by its counsel” in
contesting the Motion for Partial Summary Judgni@etendant utilized Plaintiffs’ Complaint, their
own sworn Interrogatories, their experts’ sworrtitesny, and pertinent medical authority to
demonstrate the lack of any such standatdAs such, the trial court’s denial of Plaintiffdotion
for Partial Summary Judgment must be affirmed.

D. The Burden Placed on the Plaintiffs at Trial

In perhaps the most curious argument madddigtffs on appeal, it is suggested that the
trial court’s use of the word “overwhelmingly” ihé Finding of Facts and Conclusions of Law
somehow indicates that Plaintiffs were held toghér burden than preponderance of the evidence.
See Appellants’ Briedt p. 25. In that order, the trial court stated, “[n]Jo or@sjpion of a patient
during central line removal was seerwhelminglyequired, that there truly was no uniformity that
would equate to a standard of care to be followedurses” (emphasis added.E. 1-6.

It is not disputed that the proper burden of prioothis matter is preponderance of the
evidence. The trial court clearly recognized thssthe order also included the following language:
Based on the preponderance of the evidenesented for the Court’s consideration,
the Court finds as a matter of fact that thereisatognized applicable standard of

nursing care with regard to patient positioningmgiremoval of a central line.

Based on a preponderance of the evideoemre the Court, the Court cannot
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conclude that Nurse Steele’s removal of the pfmtcentral line caused an air
embolism that resulted in the damages claimed dylhintiff.

In order to prove this cause of action the plaimifist establisby a preponderance
of the evidencthat the defendant breached an established staofieade and that
such breach proximately caused the plaintiff's dgesa

The Court finds that the plaintiff failed to meleetburden of proving their cause of
action by gpreponderance of the evidence

R.E. 1-6(emphasis addedBased on this language, the trial court heldPflamtiffs to the proper
burden. The word “overwhelmingly” is used in thaeding of Fact and Conclusions of Law to
indicate the prevalence in the United States oft Wheantiffs perceive as the standard of care for
patient positioning. In other words, the trial ddaund that placing the patient in the Trendetrgb
position prior to central line removal is not preetl with sufficient uniformity as to deem it the
national standard of care. As such, Plaintiffsetezid to the proper burden of proof, and the tourt
Findings of Fact and Conclusions of Law must beraéd.

E. The Trial Court’s Findings of Fact and Conclusims of Law
Comported with the Evidence Presented at Trial

Plaintiffs assert that the trial court’s ultimatdimg was against the overwhelming weight
of the evidenceSee Appellants’ Brief at p. 2&pecifically, they question the sufficiency oéth
evidence on the standard of care, whether Placdiifd tolerate the Trendelenberg position at the
time of line removal (i.e. purported breach), aadsation (air embolism vs. stroke or some other
cardiac event).

1. Evidence Regarding Lack of a Standard of Care
for Patient Positioning During Central Line Removal

The trial court held that “the plaintiff failed fmove a true standard of nursing care for

removal of a central line"’R.E. 1-6. The court first acknowledged that Plaintiffs’ ex{s testified
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that removal of a central line required the follogi 1) education of the patient about the procedure
2) placing the patient in the Trendelenberg pasjt8) directing the patient to take a deep breath,
hold it, and bear down (the Valsalva maneuver),gneémove the line while placing gauze with
pressure over the exit sitld. Plaintiffs’ appeal also cites this proposed staddSee Appellants’
Brief at p. 29.

Both nurse Steele and Plaintiffs’ daughter (thg ordividuals present during the procedure)
testified at trial that Plaintiff was educated be procedure prior to line removal.T. page 149,
line 29 through page 150, lineghdT.T. page 166, line 26 through page 168, line They too
agreed that Plaintiff took a deep breath, helahitl appeared to bear down as instrucled. page
306, lines 10-21andT.T. page 311, line 26 through page 312, linga2@T.T. page 166, line 26
through page 168, line 14=inally, each witness testified that nurse Stepfdiad pressure with
gauze as the line was removed.

As such, the only relevant portion of Plaintiffsirported standard of care on appeal is
patient positioning. Plaintiffs cite certain mediditerature, in addition to their own experts’
testimony for the proposition that the standardcafe requires patients to be placed in the
Trendelenberg position during line removahee Appellants’ Brief at p. 27-28Indeed, the
testimony of Plaintiffs’ experts was that patienspioning for removal of a central line required

placement in the Trendelenberg, unless that pasitis not toleratéd

9

It must be noted that Plaintiffs’ experts are g the least, out of practice with the proper meétloo removal of central
lines. For instance, Dr. Lidgia Vives has not ficed medicine since the beginning of 2011, andhsisenot removed
a central line since 1997..T. page 74, line 25 through page 75, line P@intiffs’ nursing expert, Crystal Keller, R.N.
never received a Bachelor's degree, or even ancis®s degreeT.T. page 233, lines 14-1%he too last removed
a central line in 1997T.T. page 234, lines 24-28n fact, the sole source of income for Dr. Vivgdegal-medical
consultation, and from 1997-2010, nurse Kellertoime was derived solely from the sarfieT. page 75, lines 3-10
andpage 234, lines 18-23.
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However, contrary to Plaintiffs’ suggestion, mucbrmevidence was provided to the trial

court, all of which indicated there was no natistahdard of care for patient positioning during a

procedure of this nature. For instance, the@¥agthg evidence was presented at trial:

1.

Testimony from Defendant’s expert, Dr. Jim Cor@er internist and anesthesiologist who
is eminently familiar with placement and removatentral lines) that there was “no national
standard of care for positioningT.T. page 344dines 4-9.

Medical literature and/or hospital policies iratiag that certain hospitals in the United
States place patients in theendelenbergposition prior to removalSee Plaintiffs’ Record
Excerpts

Medical literature and/or hospital policies irating that certain hospitals in the United
States place patients in thigpine position prior to removalSee Defendant’s Trial Exhibit
5.

Medical literature and/or hospital policies irating that certain hospitals in the United
States place patients in themi-Fowler’'sposition prior to removalSee Defendant’s Trial
Exhibit 5.

Medical literature and/or hospital policies irating that certain hospitals in the United
States allow patients to be placed with tligad above supineprior to removal. See
Defendant’s Trial Exhibit 5.

Medical literature and/or hospital policies irating that certain hospitals in the United
Stateglo not address patient positioningprior to removal.See Defendant’s Trial Exhibit
5.

Testimony from Plaintiffs’ expert, Dr. Lidgia @ that, under certain circumstances, it was
acceptable to remove a central line with the pasiéread above supin@.T. page 81, lines
12-18.

Testimony from Plaintiffs’ expert, nurse Crydalller that a patient can be placed above
supine when removing a central line if they canalatrate a lower positionl.T. page 236,
lines 15-28

And perhaps most compelling of all sources, Plggexpert, nurse Keller testified that the

Infusion Nurses Society was the “authoritative’itgrdn removal of central linesl.T. page 244,

lines 12-16.In lauding the Infusion Nurses Society, nurse &edtated, “It is basically — the Infusion
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Nursing Society is recognized as an authoritatvel [reliable] society, and so their practices and
their standards are used in nursing.T. page 209, lines 1-8lurse Keller then was presented with
“Policies and Procedures for Infusion Nursing” Rtlition (2011), authored by the Infusion Nurses
Society. See Defendant’s Trial Exhibit(a copy of this document is also attacheR&s 51-5§.
The Preface to this document states as follows:

The Infusion Nurses Society (INS) is recognizethagglobal authority in infusion

therapy, dedicated to exceeding the public’s exgtiects of excellence by setting the

standard for infusion care.

This publication is intended to be used by nurdesdevelop organizational policies

for infusion therapy, as well as to guide and echaafe, efficient infusion delivery

and quality patient care.

The fourth edition of th@olicies and Proceduresomplement INS indispensable

publication|nfusion Nursing Standards of Practi@911). Topics and terminology

correspond to those in tH&tandards together these resources provide a solid
foundation for clinical applications of infusionetfapies?

Having established that the Infusion Nurses Socasetyreliable, and even a global authority for
infusion nursing, Ms. Keller conceded this entitgsv‘authoritative” in establishing “standards or. f
removing a non-tunneled CVAD (the type of centehaus access device removed from the Plaintiff)”.
T.T. page 244, lines 5#&nd12-16 Plaintiffs’ other expert, Dr. Lidgia Vives fugh confirmed that the
“Policy and Procedure for Infusion Nursing” shoalaply to all hospitalsT.T. page 92, lines 4-@n a
watershed moment of the trial, nurse Keller concedkthat the Infusion Nurses Society (citing “Policie

and Procedures for Infusion Nursing”, 4" Edition (2011)), required that patients be placedn the

10

Defendant includes this portion of the Prefacey twgicause Plaintiffs apparently draw some distinchietween the
Infusion Nursing Standards of Practi(2011) and thé&olicies and Procedures for Infusion Nursif$11).
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“sitting or recumbent position” during central line removal. T.T. page 243, lines 9-19he document
itself was entered as evidence for the trial ctureview. See Defendant’s Trial Exhibit(& copy of this
document is also attachedRE. 51-58.

As explained in Defendant’s Motion for Summary Judgt, in response to Plaintiffs’ Motion for
Partial Summary Judgment, and as demonstratadlati&r exhibits and expert testimony (both Pldisti
and Defendant’s experts), the methods of patiesitipning during removal of a central line vary a@fig
from hospital to hospital, from practitioner to giiaioner, and throughout the medical literaturetioa
subject. Based on the above evidence, the tnat éeld there is no national standard of cargéient
positioning during removal of a central linB.E. 1-6 As such, there was ample and substantial evidence
supporting the trial court’s decision, and therrglon this issue must be affirmed.

2. Evidence Regarding Plaintiff's Ability to Tolerate the Trendelenberg Position
at the Time the Central Line Was Removed

In the Findings of Fact and Conclusions of Law,ttied court stated:
Even if the plaintiff had been able to definitivelstablish the Trendelenberg position as the
applicable standard of nursing care for centra temoval, the facts also establish that such
a standard would not be absolute, and under thécigcumstances, a position other than
Trendelenberg is acceptable. Here, the defendasepted evidence as to the plaintiff's
inability to tolerate the Trendelenberg positidrherefore, even if that were the standard,
the intolerance of the plaintiff to that positiould allow for deviation from the standard
without violation of the standard of care.
R.E. 1-6.In other words, had the trial court found thagAdelenberg was the standard of care, there would
have been no breach of said standard, as evideagpresented indicating Plaintiff could not toleriat
position. Id.

Plaintiffs disagree with the trial court regardthg nature of the evidence presented at triakaust

asserting “there was no indication that Della Sdina@uld not tolerate Trendelenberg and in fact the
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evidence was un-contradicted that Mrs. Sumrall wegseatedly able to tolerate both supine and

Trendelenberg ..."See Appellants’ Brief at p. 2@ccording to Dr. Vives, “as tolerated”, in terofpatient

positioning, is “a subjective term”, left to thedgment of the practitionerT.T. page 127, lines 24-29.

Contrary to Plaintiffs recollection of the eviderattrial, there was, indeed, substantial evidehe¢

Plaintiff could not tolerate the Trendelenberglomday in question. This evidence includes tHevohg:

1.

According to the testimony of nurse Steele, exdays leading up to the incident, Plaintiff infean
her that she could not breathe when laying flafl. page 310, lines 9-15.

Plaintiff had a variety of medical complicati@msl comorbidities which, in the opinion of Plaifgtif
own expert, can affect the ability of a patienbéoplaced in certain positions.T. page 247, lines
12-16.

For instance, at the time of the incident, Pifiisuffered from chronic obstructive pulmonary
disease (COPD), had a partially collapsed lunggiwhad worsened between February 23,2012 and
February 29, 2012), and required tank oxygem.. page 246, lines 22-2&dT.T. page 360, lines
21-29.

Additionally, prior to the line removal, Plairitdf total lung capacity was approximately 43% of
predicted capacity, and her lung ventilatory flaterwas 17% of predicted valu€.T. page 362,
lines 6-23.

Dr. Corder explained there were various othericaédonditions suffered by the Plaintiff that
explained her inability to tolerate the Trendelegb@cluding a recent, major upper abdominal
procedure (gallbladder removal), COPD, partialagzdke of the right upper lung, and general poor
lung function, which he described as “very, vergbaT.T. page 358, line 6, beginning with
“There” through page 363, line 11.

Plaintiffs’ expert, Dr. Vives testified that diftilty breathing in the Trendelenberg position doul
indicate that a patient cannot tolerate that pwsitil. T. page 78, line 26 through page 79, line 1.

Plaintiffs’ nursing expert, Crystal Keller, atestified that difficulty breathing in a positiamdicates
a patient cannot tolerate that positianT. page 237, lines 6-10.

Dr. Vives also testified that a partially collagdung (such as that of Plaintiff at the timeioél
removal) could result in difficulty breathin@..T. page 79, lines 26-28.

In any event, the testimony of Plaintiff's attenglimurse (both during and prior to this episodajicates
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that Plaintiff had difficulty breathing when laithf, and as such, could not tolerate the Trendelgnbr
supine positionsT.T. page 31dines 9-15. Both of Plaintiffs’ experts agreed that difficultyeathing in
a certain position indicates the patient canner&é that positionT.T. page 78, line 26 through page 79,
line 1andT.T. page 237, lines 6-1Additionally, Dr. Corder testified that individsasuffering from the
comorbidities experienced by Plaintiff would likelgt tolerate the Trendelenberf.T. page 358, line 6,
beginning with “There” through page 363, line 1As such, there is substantial evidence that, dven
Plaintiffs’ proposed standard of care were accepBdintiff could not tolerate the Trendelenberg.
Therefore, no breach of any such standard occanmddhe court’s ruling on this issue must be atdm
3. Evidence Regarding Stroke or Cardiac Event vs.IAEmbolism

Judge Krebs held that, based on the evidence peelsantrial, “the Court cannot conclude that
Nurse Steele’s removal of plaintiff's central linaused an air embolism that resulted in the damages
claimed by the plaintiff.” R.E. 1-6. Again, Plaintiffs assert on appeal that mediealsation of an air
embolism is “uncontradicted"See Appellants’ BriefAnd again, Plaintiffs are incorrect.

There was, in fact, a great deal of evidence inithigahat Plaintiff suffered something other than
an air embolism (such as a stroke or cardiac ewshirh accounts for her neurological conditiorheT
evidence presented at trial includes the following:

1. Plaintiffs’ sole causation expert, Dr. Lidgia ¥s/agreed that stroke was within the differential
diagnosis given Plaintiff's course of events antigtpoms. T.T. page 94, lines 22-23.

2. Dr. Vives admitted that such a stroke could Heaen caused if plaque broke loose in an artery when
nurse Steele was applying pressure to the cardtitl. page 95, lines 14-26&6he also agreed that
the event occurred at the precise time that presgas being applied to the carotidT. page 104,
lines 2-8.

3. Dr. Vives admitted Plaintiff was at a high risk & stroke prior to the evenL.T. page 96, lines 9-

12. The stroke risk factors present in Plaintiff'sdioal history included the following: high blood
pressure, extensive smoking history, arterial tateon problems, previous heart attack, blockage
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10.

11.

of several major arteries (including 100% blockafjine coronary artery, and 70% blockage of the
carotid artery), diabetes, sedentary lifestylehtuljolesterol, COPD, and heart diseaB4.. page
96, line 13 through page 100, lineahdT.T. page 101, line 3 through page 103, line 22.

Dr. Vives admitted that Plaintiff suffered fronmilateral (one-sided) weakness following the
incident, which according to her, is a classic ©ifja stroke.T.T. page 104, line 14 though page
106, line 4. The unilateral symptoms include documented lefegMeaknessld.

Dr. Vives conceded that either stroke or hetatktcould have caused Plaintiff’'s low oxygen lsvel
during the eventT.T. page 111, line 21 through page 112, line 3.

Dr. Vives also agreed that a heart attack wdsmibhe differential diagnosis for Plaintiff.. T. page
115, lines 1-4.She did so based on the following symptoms anditons of Plaintiff, all of which
are indicators and/or risk factors for heart atthgiootension, prior heart attack, diabetes, cagona
artery disease, sedentary lifestyle, cardiovasdigaase, COPD, extensive smoking history, twice
the normal Troponin levels (which can be an indicat an acute heart attack), low oxygen levels,
and unstable angina (“chest pain, induced by latkomd flow to the heart”)T.T. page 115, line

5 through page 116, line 16ndT.T. page 118, line 25 through page 119, line 13.

Dr. Edward Dvorak, Plaintiff's surgeon, testifigttrial that he did not believe his patient sugte
from an air embolism.T.T. page 405, lines 5-29Dr. Dvorak reasoned, “[w]e never saw any
evidence of it on any of the work-up. That, coneldimvith the fact that it was a very small catheter,
made me think that a venous air embolus would likaly” Id. Instead, he considered sudden
cardiac arrest or stroke as the cause of Plamtiffury. T.T. page 406, lines 12-25.

Dr. Corder, Defendant’s expert, testified thaimlff suffered from numerous risk factors foiokie
prior to the incident, including peripheral artdisease, blockage of the right carotid artery, carg
artery disease, hypertension, episodes of hypatensistory of smoking 1-2 packs per day for 50
years, all of which “tremendously increased rislastroke.” T.T. page 368, lines 4-26.

Dr. Corder testified that the central line bgptaced in the external jugular vein also indicéites
event was not an air embolism, as this vein colapsuch more easily than the internal jugular vein
(especially when sitting upright), and is much eas compress, thereby preventing air to enter the
system.T.T. page 352, line 7 through page 354, line 16.

Additionally, Dr. Corder testified that Plairfisf presentation immediately following the event
supports his opinion that the event was a strakepaosed to an air embolism. This includes the
fact that nurse Steele held pressure on the e&ifai approximately one minute before the event
occurred (usually symptoms occur immediately),Riffiis left-sided weakness, and her one-sided
facial drooping.T.T. page 367, lines 6-1B.T. page 369, lines 2-28ndT.T. page 372, lines 1-11

Dr. Corder testified, like Dr. Dvorak, that thecurrence of an air embolism is extremely unlikely
given the small size of the line removedT. page 372, lines 12-25.
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12. Dr. Corder testified there was no radiograpkidence, no laboratory-based results, or any other
diagnostic evidence of an air embolisi.T. page 374, lines 6-21.

13. Rather, he testified, there was clinical evigesf@ stroke, and diagnostic evidence of a hdadla
T.T. page 374, line 21 through page 376, line 14.

14. Based on the above, Dr. Corder testified ithie®pinion, as an anesthesiologist and interiat,
Plaintiff suffered a strokeT.T. page 379, line 27-28.

15. All of Dr. Corder’s opinions were stated witteasonable degree of medical probabilityl. page
348, lines 19-23.

Therefore, despite Plaintiffs’ suggestion to thetcary, a wealth of evidence was presented at trial
indicating Plaintiff suffered from a stroke andAeart attack, as opposed to an air embolism. eé\hdénce
came in the form of Plaintiffs’ expert testimongfehse expert testimony, clinical evidence, diainos
evidence, and Plaintiff’'s presentation/symptomolo@g such, the trial court’s ruling on causatibowd
remain undisturbed.
F. Plaintiffs’ Claims of “Cumulative Errors” Are Un founded

Plaintiffs allege numerous individual errors whibhy claim combined to prevent a fair trial of this
matter.See Appellants’ Brief at p. 3Bursuant to the “cumulative-error doctrine, iindual errors, which
are not reversible in themselves, may combine uilier errors to make up reversible error, where the
cumulative effect of all errors deprives the detertcf a fundamentally fair trial; however, if teeare no
individual errors, there can be no cumulative etinat warrants reversal Lawrence v. Statel 16 So.3d
156 (Miss. App. 2012).

The majority of the alleged errors suggested binis in this section have been fully briefed abo

11

It is unclear whether the “cumulative errors dodtiapplies solely to criminal matters. To theesthe “cumulative
errors doctrine” is inapplicable to this case, Defnt argues this portion of the appeal is witmoetit.
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(i.e. allowing Dr. Corder to testify regarding sdand of care, denial of Plaintiffs’ Motion for Pait
Summary Judgment, allegedly holding Plaintiffstdraproper burden of proof). Defendant rests @n th
arguments made above regarding these items. iticadid these assignments of error, Plaintiffslfiault
with in the trial court’s “refus[al] to enforce [dlly served subpoena” on nurse Steele, in requinat Dr.
Dvorak be compensated for his deposition timeghysing to award attorney’s fees for time expermed
Plaintiffs’ counsel in preparation for the depasitiof nurse Steele, and in granting dismissal afaDc
Springs Hospital as a Defendai@ee Appellants’ Brief at p. 33-34.
1. The Deposition Subpoena of Nurse Chequita Steele

Plaintiffs claim Judge Krebs “refused to enforakuly served subpoena and notice of deposition”.
See Appellants’ Brief at p. 3&fter filing the Complaint, on June 19, 2012fdrse Defendant even had an
opportunity to file a responsive pleading, Plafstitounsel requested the deposition of Chequite!8t
an employee of the Defenda@.R. 45-57 Counsel for Plaintiff made several similar requestune 19,
2012, seeking deposition dates before July 31, .2@l2Defendant immediately informed counsel that a
conflict existed in the form of a medical malpreetitrial set for July 23-27, 2012d. Additionally,
Defendant requested that traditional written digcpwe completed prior to deposition of any pattl.

In an attempt to come to a mutually acceptablerstare, defense counsel called counsel opposite.
Id. A voicemail was left, but no return call was fohaing. Id. Plaintiff's counsel, undeterred, made one
last demand for deposition dates (the same dafi®dfin past demands)d. Defendant responded by
offering the date of September 24, 201&. Plaintiff responded by unilaterally noticing thedsition of
the Defendant for July 16, 2012d. In an effort to avoid Court intervention, defensmitsel sent
correspondence seeking alternative dates for thestteon. Id. Instead of making any effort to reconcile

the discovery issue, Plaintiff requested that Deden file a Motion to Quashid. Defendant did so,
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Plaintiffs responded, and a joint teleconferendd wie trial court was held, the result of whichsveen
Order denying the relief requested by Plaint@f.R. 45-57and73.

The bases of Defendant’s Motion to Quash were uagonflicts with the dates offered by Plaintiffs’
counsel, including a then-pending medical malpcadtial and trial preparation€.R. 45-57 . Defendant
also sought to obtain written discovery responsssr g0 moving forward with the deposition of
Defendant’s key fact witnestd. Pursuant to Mississippi Rule of Civil Proceduéd), the trial court was
vested with the power to issue a protective ordashiing the deposition as noticed. Miss. R. Ci26f/d).
Clearly, the court had the authority to act asdtid this matter. Miss. R. Civ. P. 26(d). Additally, the
deposition of nurse Steele actually went forwardup 31, 2012 (two weeks after it was originaltyioed),
and as such, no harm resulted to Plaintiff. Basethe above, the trial court made no error inrggrd,
and this ruling must be affirmed.

2. Dr. Dvorak’s Deposition

Plaintiffs also criticize Judge Krebs’s ruling thaduired Dr. Dvorak, a non-party, to be paid isr h
time at depositiorSee Appellants’ Brief at p. 33Plaintiffs’ counsel requested the depositioDDvorak
from his attorney, John Banahan, E€jR. 115-117 Counsel for Dr. Dvorak provided a deposition date
contingent upon payment to Dr. Dvorak for the tspent away from his officeld. Plaintiffs’ counsel
refused, and the disagreement prompted Dr. Dvardiet a Motion for Protective Order, requesting
payment of reasonable fees for his tinhgb.

The trial court issued a protective order in faobbr. Dvorak. C.R. 123.This ruling prompted
Plaintiffs to file an Interlocutory Appeal, an ajppé¢hat was later voluntarily dismisse@.R. 572. In
submitting to voluntary dismissal of the appeadjitlffs’ agreed to comply with the trial court’sgpective

order.ld. To the extent Plaintiffs have waived this portdmheir argument, Defendant would seek denial
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of the current appeal on this issue. In any e\®aintiff can claim no harm from the Dvorak ruljrag he
ultimately testified at trial. Therefore, the trcaurt’s ruling must be upheld.
3. Attorneys Fees Associated With Deposition Prepation for Nurse Steele

As stated above, Plaintiffs unilaterally noticed tteposition of the Defendant for July 16, 2012.
Pursuant to court order, the deposition did ndbgoard on that date. Undaunted, Plaintiffs fiégexshotion
for relief, seeking attorneys fees in the amour&2)250.00 for counsel’'s preparation tin@R. 78-78.
The trial court entered an order denying the motnming that counsel for Plaintiffs “would havedha
prepare for the deposition regardless of what llatas taken ... [which ultimately] occurred abowb
weeks later”.C.R. 294.As stated in the trial court’s order, Plaintiffgunsel’s preparation efforts were
utilized shortly after the cancelled depositioryshhere was no harm to Plaintiffs. More impottant
declining to award attorneys fees of this natungalf within the trial court’s discretion, and agch, no
error occurredlllinois Central Railroad Company v. Broussaf® So.3d 821 (Miss. App. 2009). Based
on the above, the court’s ruling on this matteusthde affirmed.

4. Dismissal of “Ocean Springs Hospital” as a Defelant

As stated above, on or about March 1, 2013, Pfairied a Motion to Substitute Correct Name
Pursuant to Rule 9(hL.R. 322.The motion sought to replace Defendant “SingiivgRHospital Systems”
with “Singing River Health System”, but failed #quest dismissal of “Ocean Springs Hospital” froen t
suit. Id. Defendant filed a response to this motion, anberalternative, moved to dismiss “Ocean Springs
Hospital” as a defendant, as it is not a propeallegtity. C.R. 433-436.

In support of this motion, Defendant attached Sigdtiver Health System Bylaws, Correspondence
from the Jackson County Board of Supervisors, degendent Auditing Report, Correspondence from the

Internal Revenue Service, and documentation frentinted States Department of Health, Educatioth, an

34



Welfare, each of which demonstrated that SinginggRHealth System (the proper party to this actisn)
a governmental entity comprised of two divisionsgihg River Hospital, located in Pascagoula, M#] a
Ocean Springs Hospital, located in Ocean Springs, M. On August 6, 2013, the trial court granted
Plaintiffs’ Motion to Substitute C.R. 784.In the same order, the court also granted Defdisdiiotion
to Dismiss “Ocean Springs HospitalC.R. 784.
On appeal, Plaintiffs cite the Answer filed by Defant as proof that “Ocean Springs Hospital” is
a proper defendant in this matt&ee Appellants’ Brieft p. 34. Additionally, Plaintiffs claim Defendant
did not “produce any evidence to justify dismissi@gean Springs Hospitald. Each such assertion is
demonstrably false. Paragraph 2 of the Complaitttis matter states:
A. Defendant Singing River Hospital Systems is gltaksystem comprised o Singing
River Hospital in Pascagoula, Mississippi and Ocgpnngs Hospital in Ocean
Springs, Mississippi.

B. Defendant Ocean Springs Hospital is a hospitaltkd and doing business in Ocean
Springs, Mississippi.

C.R. 24-28.In response, Defendant, Singing River HealtheSytated:

(A). Defendantdenies the allegations containednagraph 2(A). Singing River Health
System, improperly named as Singing River Hosi8tatem and Ocean Springs
Hospital, is a community owned hospital system aosed of two divisions, namely,
Singing River Hospital, located in Pascagoula, SackCounty, Mississippi, and
Ocean Springs Hospital, located in Ocean Spriragksdn County, Mississippi.

(B). Defendant denies the allegations containe@madtaph 2(B). Singing River Health
System, improperly named as Singing River Hos@iatem and Ocean Springs
Hospital, is a community owned hospital system aoseg of two divisions, namely,
Singing River Hospital, located in Pascagoula, SackCounty, Mississippi, and
Ocean Springs Hospital, located in Ocean Spriragksbn County, Mississippi.
C.R. 30 As such, in its Answer, Defendant properly digtiished the facility, “Ocean Springs Hospital”

from the Defendant, Singing River Health System.
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Furthermore, in support of its motion to dismissé@n Springs Hospital’, Defendant provided a
large number of uncontested documents demonstrdtatg‘Ocean Springs Hospital” is not a proper
defendant. Finally, Plaintiffs cannot cite anyrharccasioned by the ruling. Based on the aboeedbrt’s
ruling on this matter must be affirmed.

The rulings challenged by Plaintiffs are not indiwally erroneous. However, to the extent this Cour
finds fault with said rulings, their cumulative &ft did not prevent Plaintiffs from receiving arfaial.
Indeed, there was no harm claimed or resulting fanpnabove holding. Therefore, Plaintiffs appeal o
these issues is without merit.

V. CONCLUSION
In sum, the trial court did not commit reversibleoe in allowing Dr. Corder to testify
regarding the standard of care, as he was suffigidesignated, qualified, and tendered to ddSmilarly,
the trial court committed no error in denying Pléis’ Motion for Partial Summary Judgment, as Defant
presented sufficient evidence to overcome same.cdtrt did not hold Plaintiffs to any evidentibyden
beyond preponderance of the evidence, and the tgditite evidence supported the court’s Findind<aat
and Conclusions of Law. Finally, there were novidiial or cumulative errors in the complained-of
rulings. Therefore, based on the foregoing, flaédourt’s actions and ultimate holding shouldffemed,

with all costs assessed to Plaintiffs.
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By:

Respectfully submitted,
SINGING RIVER HEALTH SYSTEM

/s/ Joshua W. Danos

Brett K. Williams, MSB No. 7224
Joshua W. Danos, MSB No. 101501
DOGAN & WILKINSON, PLLC

734 Delmas Avenue (39567)

Post Office Box 1618

Pascagoula, MS 39568-1618

(228) 762-2272 phone

(228) 762-3223 fax
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CERTIFICATE OF SERVICE

I, Joshua W. Danos, hereby certify that | havediis caused to be filed the foregoing BRIEF OF
APPELLEE, SINGING RIVER HEALTH SYSTEM via the Supne Court's MEC system, which will send
electronic notice to the following:

Robert W. Smith, Esq.

528 Jackson Avenue

Ocean Springs, MS 39564

| have also this day hand-delivered a true andecboopy to the following:

Honorable Robert P. Krebs

Circuit Court Judge of Jackson County

3104 South Magnolia Street

Pascagoula, MS 39567

This the 11 day of February, 2015.

/s/ Joshua W. Danos

JOSHUA W. DANOS
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Rule 26. General Provisions Governing Discovery, MS R RCP Rule 26

West's Annotated Mississippi Code
Mississippi Rules of Court State
Mississippi Rules of Civil Procedure
Chapter V. Depositions and Discovery

M.R.C.P. Rule 26
Rule 26. General Provisions Governing Discovery

Currentness

(a) Discovery Methods. Parties may obtain discovery by one or more of the following methods: depositions upon oral
examination or written questions; written interrogatories; production of documents or things or permission to enter upon land
or other property, for inspection and other purposes; and requests for admission. Unless the court orders otherwise under
subdivisions (c) or (d) of thisrule, the frequency of use of these methodsis not limited.

(b) Scope of Discovery. Unless otherwise limited by order of the court in accordance with these rules, the scope of discovery
isasfollows:

(2) In General. Parties may obtain discovery regarding any matter, not privileged, which isrelevant to the issues raised by the
claimsor defenses of any party. The discovery may include the existence, description, nature, custody, condition and location of
any books, documents, electronic or magnetic data, or other tangible things; and the identity and location of persons (i) having
knowledge of any discoverable matter or (ii) who may be called as witnesses at the trial. It is not ground for objection that
the information sought will be inadmissible at the trial if the information sought appears reasonably calculated to lead to the
discovery of admissible evidence.

(2) Insurance Agreements. A party may obtain discovery of the existence and contents of any insurance agreement under which
any person carrying on an insurance businessmay beliableto satisfy part or all of ajudgment which may be entered in the action
or to indemnify or reimburse for payments made to satisfy the judgment. Information concerning the insurance agreement is
not by reason of disclosure admissible in evidence at trial. For purposes of this paragraph, an application for insurance shall
not be treated as part of an insurance agreement.

(3) Trial Preparation: Materials. Subject to the provisions of subdivision (b)(4) of this rule, a party may obtain discovery
of documents and tangible things otherwise discoverable under subdivision (b)(1) of this rule and prepared in anticipation
of litigation or for trial by or for another party or by or for that other party's representative (including that party's attorney,
consultant, surety, indemnitor, insurer, or agent) only upon a showing that the party seeking discovery has substantial need of
the materialsin the preparation of that party's case and that the party is unable without undue hardship to obtain the substantial
equivalent of the materials by other means. In ordering discovery of such materials when the required showing has been made,
the court shall protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney or
other representative of a party concerning the litigation.

A party may obtain without the required showing a statement concerning the action or its subject matter previously made by
that party. Upon request, a person not a party may obtain without the required showing a statement concerning the action or its
subject matter previously made by that person. If the request is refused, the person may move for a court order. Rule 37(a)(4)
appliesto the award of expensesincurred in relation to the motion. For purposes of this paragraph, a statement previously made
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is: (A) awritten statement signed or otherwise adopted or approved by the person making it, or (B) a stenographic, mechanical,
electrical, or other recording, or a transcription thereof, which is a substantially verbatim recital of an oral statement by the
person making it and contemporaneously recorded.

(4) Trial Preparations: Experts. Discovery of facts known and opinions held by experts, otherwise discoverable under
subsection (b)(1) of thisrule and acquired or devel oped in anticipation of litigation or for trial, may be obtained only asfollows:

(A)(i) A party may through interrogatories require any other party to identify each person whom the other party expects
to call as an expert witness at trial, to state the subject matter on which the expert is expected to testify, and to state the
substance of the facts and opinionsto which the expert is expected to testify and asummary of the groundsfor each opinion.

(ii) Upon motion, the court may order further discovery by other means, subject to such restrictions as to scope and such
provisions, pursuant to subsection (b)(4)(C) of thisrule, concerning fees and expenses, as the court may deem appropriate.

(B) A party may discover facts known or opinions held by an expert who has been retained or specially employed by another
party in anticipation of litigation or preparation for trial and who is not expected to be called as awitness at trial only upon
a showing of exceptional circumstances under which it is impracticable for the party seeking discovery to obtain facts or
opinions on the same subject by other means.

(C) Unless manifest injustice would result, (i) the court shall require that the party seeking discovery pay the expert a
reasonablefeefor time spent in responding to discovery under subsections (b)(4)(A)(ii) and (b)(4)(B) of thisrule, and (ii) with
respect to discovery obtained under subsection (b)(4)(A)(ii) of thisrule, the court may require, and with respect to discovery
obtained under subsection (b)(4)(B) of this rule, the court shall require, the party seeking discovery to pay the other party a
fair portion of the fees and expenses reasonably incurred by the latter party in obtaining facts and opinions from the expert.

(5) Electronic Data. To obtain discovery of data or information that existsin electronic or magnetic form, the requesting party
must specifically request production of electronic or magnetic data and specify the form in which the requesting party wantsiit
produced. The responding party must produce the el ectronic or magnetic datathat is responsive to the request and is reasonably
available to the responding party in its ordinary course of business. If the responding party cannot-through reasonable efforts-
retrieve the data or information requested or produce it in the form regquested, the responding party must state an objection
complying with these rules. If the court orders the responding party to comply with the request, the court may also order that
the regquesting party pay the reasonable expenses of any extraordinary steps required to retrieve and produce the information.

(c) Discovery Conference. At any time after the commencement of the action, the court may hold a conference on the subject of
discovery, and shall do soif requested by any party. Therequest for discovery conference shall certify that counsel has conferred,
or made reasonable effort to confer, with opposing counsel concerning the matters set forth in the request, and shall include:

1. astatement of the issuesto betried;

2. aplan and schedule of discovery;

3. limitations to be placed on discovery, if any; and
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4. other proposed orders with respect to discovery.

Any abjections or additions to the items contained in the request shall be served and filed no later than ten days after service
of the request.

Following the discovery conference, the court shall enter an order fixing the issues; establishing a plan and schedule of
discovery; setting limitations upon discovery, if any; and determining such other matters, including the all ocation of expenses,

as are necessary for the proper management of discovery in the case.

Subject to theright of a party who properly movesfor adiscovery conference to prompt convening of the conference, the court
may combine the discovery conference with a pretrial conference authorized by Rule 16.

The court may impose sanctions for the failure of a party or counsel without good cause to have cooperated in the framing of
an appropriate discovery plan by agreement. Upon a showing of good cause, any order entered pursuant to this subdivision
may be altered or amended.

(d) Protective Orders. Upon motion by a party or by the person from whom discovery is sought, and for good cause shown,
the court in which the action is pending, or in the case of a deposition the court that issued a subpoena therefor, may make
any order which justice requires to protect a party or person from annoyance, embarrassment, oppression, or undue burden or
expense, including one or more of the following:

(1) that the discovery not be had;

(2) that the discovery may be had only on specified terms and conditions, including a designation of the time or place;

(3) that the discovery may be had only by a method of discovery other than that selected by the party seeking discovery;

(4) that certain matters not be inquired into, or that the scope of the discovery be limited to certain matters;

(5) that discovery be conducted with no one present except persons designated by the court;

(6) that a deposition after being sealed to be opened only by order of the court;

(7) that atrade secret or other confidential research, development, or commercial information not be disclosed or be disclosed
only in adesignated way;

(8) that the parties simultaneoudly file specified documents or information enclosed in sealed envel opesto be opened as directed
by the court;
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(9) the court may make any other order which justice requires to protect the party or witness from annoyance, embarrassment,
oppression or undue burden or expense, including provision for payment of expenses attendant upon such deposition or other
discovery device by the party seeking same.

If the motion for a protective order is denied in whole or in part, the court may, on such terms and conditions as are just, order
that any party or person provide or permit discovery. Rule 37(a)(4) applies to the award of expenses incurred in relation to
the motion.

(e) Sequence and Timing of Discovery. Unlessthe court upon motion, for the convenience of parties and witnesses and in the
interests of justice, orders otherwise, methods of discovery may be used in any sequence and the fact that a party is conducting
discovery, whether by deposition or otherwise, shall not operate to delay any other party's discovery.

(f) Supplementation of Responses. A party who has responded to arequest for discovery with a response that was complete
when made is under no duty to supplement the response to include information thereafter acquired, except as follows:

(1) A party is under a duty seasonably to supplement that party's response with respect to any question directly addressed to
(A) the identity and location of persons (i) having knowledge of discoverable matters, or (ii) who may be called as witnesses
at the trial, and (B) the identity of each person expected to be called as an expert witness at trial, the subject matter on which
the person is expected to testify, and the substance of the testimony.

(2) A party isunder aduty seasonably to amend aprior responseif that party obtainsinformation upon the basis of which (A) the
party knows that the response was incorrect when made, or (B) the party knows that the response, though correct when made,
isno longer true and the circumstances are such that afailure to amend the response is in substance a knowing conceal ment.

(3) A duty to supplement responses may be imposed by order of the court, agreement of the parties, or at any time prior to trial
through new requests for supplementation of prior responses.

Credits
[Amended effective March 1, 1989; March 13, 1991; April 13, 2000; May 29, 2003.]

Editors Notes

ADVISORY COMMITTEE HISTORICAL NOTE
Effective April 13, 2000, Rule 26(c) was amended to allow the court on its own motion to convene a discovery conference,
753-754 So. 2d XVII (West Miss.Cas. 2000).

Effective March 13, 1991, Rule 26(b)(1)(ii) was amended to delete the oral testimony of witnesses from the listing of matter
that might be discovered by a party. Rule 26(d) was amended to provide that in the case of depositions protective orders might
be made by the court that issued a subpoena therefor. 574-576 So. 2d XXII1 (West Miss. Cas. 1991).

Effective March 1, 1989, Rule 26(b)(1) and Rule 26(f)(1) were amended to provide for theidentification of (and supplementation

of the prior identification of) those, in addition to experts, who may be called as witnesses at the trial. 536-538 So. 2d XXIV
(West Miss. Cas. 1989).
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Rules Civ. Proc., Rule 26, MS R RCP Rule 26
Current with amendments received through 6/15/2014
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Rule 37. Failure to Make or Cooperate in Discovery: Sanctions, MS R RCP Rule 37

West's Annotated Mississippi Code
Mississippi Rules of Court State
Mississippi Rules of Civil Procedure
Chapter V. Depositions and Discovery

M.R.C.P. Rule 37
Rule 37. Failure to Make or Cooperate in Discovery: Sanctions

Currentness

(a) Motion for Order Compelling Discovery. A party, upon reasonable notice to other partiesand all persons affected thereby,
may apply for an order compelling discovery asfollows:

(1) Appropriate Court. An application for an order may be made to the court in which the action is pending.

(2) Motion. If a deponent fails to answer a question propounded or submitted under Rules 30 or 31, or a corporation or other
entity fails to make a designation under Rules 30(b)(6) or 31(a), or a party fails to answer an interrogatory submitted under
Rule 33, or if a party, in response to a request for inspection submitted under Rule 34, fails to respond that inspection will be
permitted as requested or fails to permit inspection as requested, the discovering party may move for an order compelling an
answer, or adesignation, or an order compelling inspection in accordance with the request. When taking a deposition on oral
examination, the proponent of the question may complete or adjourn the examination before he applies for an order.

If the court denies the motion in whole or in part, it may make such protective order asit would have been empowered to make
on amotion made pursuant to Rule 26(d).

(3) Evasive or Incomplete Answer. For purposes of this section, an evasive or incomplete answer is to be treated as a failure
to answer.

(4) Award of Expenses of Motion. If the motion is granted, the court shall, after opportunity for hearing, require the party or
deponent whose conduct necessitated the motion or the party or attorney advising such conduct or both of them to pay to the
moving party the reasonable expenses incurred in obtaining the order, including attorney's fees, unless the court finds that the
opposition to the motion was substantially justified or that other circumstances make an award of expenses unjust.

If the motion is denied, the court shall, after opportunity for hearing, require the moving party of the attorney advising the
motion or both of them to pay to the party or deponent who opposed the motion the reasonable expenses incurred in opposing
the motion, including attorney's fees, unless the court finds that the making of the motion was substantially justified or that

other circumstances make an award of expense unjust.

If the motion is granted in part and denied in part, the court may apportion the reasonable expenses incurred in relation to the
motion among the parties and persons in ajust manner.

(b) Failureto Comply With Order.
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Rule 37. Failure to Make or Cooperate in Discovery: Sanctions, MS R RCP Rule 37

(1) Sanctions by Court. If a deponent fails to be sworn or to answer a question after being directed to do so by the court, the
failure may be considered a contempt of court.

(2) Sanctions by Court in Which Action Is Pending. If a party or an officer, director, or managing agent of a party or a person
designated under Rules 30(b)(6) or 31(a) to testify in behalf of a party fails to obey an order to provide or permit discovery,
including an order made under subsection (@) of this rule, the court in which the action is pending may make such ordersin
regard to the failure as are just, and among others the following:

(A) an order that the matters regarding which the order was made or any other designated facts shall be taken to be established
for the purposes of the action in accordance with the claim of the party obtaining the order;

(B) an order refusing to allow the disobedient party to support or oppose designated claims or defenses, or prohibiting him
from introducing designated matters in evidence;

(C) an order striking out pleadings or parts thereof, or staying further proceedings until the order is obeyed, or dismissing the
action or proceeding or any part thereof, or rendering a judgment by default against the disobedient party;

(D) in lieu of any of the foregoing orders or in addition thereto, an order treating as a contempt of court the failure to obey
any orders.

In lieu of any of the foregoing orders or in addition, thereto, the court shall require the party failing to obey the order or the
attorney advising him or both to pay the reasonable expenses, including attorney's fees, caused by the failure, unless the court
finds that the failure was substantially justified or that other circumstances make an award of expenses unjust.

(c) Expenses on Failure to Admit. If a party fails to admit the genuineness of any document or the truth of any matter as
requested under Rule 36, and if the party requesting the admissions thereafter proves the genuineness of the document or the
truth of the matter, he may apply to the court for an order requiring the other party to pay him the reasonable expenses incurred
in making that proof, including reasonabl e attorney's fees. The court shall make the order unlessit findsthat (1) the request was
held objectionable under Rule 36(a), or (2) the admission sought was of no substantial importance, or (3) the party failing to
admit had reasonable ground to believe that he might prevail on the matter, or (4) there was other good reason for the failure
to admit.

(d) Failure of Party to Attend at Own Deposition or Serve Answers to Interrogatories or Respond to Request for
I nspection. If aparty or an officer, director, or managing agent of aparty or a person designated under Rules 30(b)(6) or 31(a)
to testify on behalf of aparty fails (1) to appear before the officer who isto take his deposition, after being served with a proper
notice, or (2) to serve answers or objections to interrogatories submitted under Rule 33, after proper service of interrogatories,
or (3) to serve awritten response to a request for inspection submitted under Rule 34, after proper service of the request, the
court in which the action is pending on motion may make such orders in regard to the failure as are just, and among others
it may take any action authorized under subsections (A), (B), and (C) of subsection (b)(2) of thisrule. In lieu of any order or
in addition thereto, the court shall require the party failing to act or the attorney advising him or both to pay the reasonable
expenses, including attorney's fees, caused by the failure, unless the court finds that the failure was substantially justified or
that other circumstances make an award of expenses unjust.
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Rule 37. Failure to Make or Cooperate in Discovery: Sanctions, MS R RCP Rule 37

The failure to act described in this subsection may not be excused on the ground that the discovery sought is objectionable
unless the party failing to act has applied for a protective order under Rule 26(d).

(e) Additional Sanctions. In addition to the application of those sanctions, specified in Rule 26(d) and other provisions of
thisrule, the court may impose upon any party or counsel such sanctions as may be just, including the payment of reasonable
expenses and attorneys fees, if any party or counsel (i) fails without good cause to cooperate in the framing of an appropriate
discovery plan by agreement under Rule 26(c), or (ii) otherwise abuses the discovery process in seeking, making or resisting
discovery.

Notes of Decisions (169)

Rules Civ. Proc., Rule 37, MSR RCP Rule 37
Current with amendments received through 6/15/2014
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